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INTRODUCTORY

The question determined by the trial court was,

which claimant, among various claimants, was en-

titled to obtain from the Court's Receiver upon dis-

charge of such receiver, the occupancy of Unit No. 1

for the purpose of mining and extracting coal there-

from.

The legal title to the area in question, Unit No.

1, was and is vested in the United States of America.

The Congress of the United States, on October

20, 1914, enacted special legislation with reference to

coal lands situate in Alaska, the enactment being-

cited by popular name: ALASKA COAL LANDS
ACT, October 20, 1914, c. 330, 38 Stat. 741, U. S.

Code Annotated, Title 48, Sections 432-452 (See Ap-
pendix this brief).

Under Section 1 of said Act, the Secretary of

the Interior was authorized and directed to cause

to be made a survey of the land of the United States

in the Territory of Alaska known to be valuable for

deposits of coal, specifying the Matanuska Coal

Fields amongst others. Such surveys were had and

certain reservations made under Section 2 of the

Acl in certain surveyed areas in the Matanuska

field.

Under Section 3, the unreserved coal lands and

coal deposits should be divided by the Secretary of

the Interior into leasing blocks, or tracts, of forty

acres each, or multiples thereof. This section fur-



ther provided that the Secretary could lease such

lands, under such regulations he might adopt, to

any person above the age of twenty-one years who
is a citizen of the United States, to a corporation

where the majority of the stock of such corporation

shall at all times be owned and held by citizens of

the United States.

Section 5 of the Act permitted consolidation of

areas to include in a single holding not to exceed

2,560 acres of contiguous lands.

Section 12 provides, the first sentence thereof:

That no lease issued under authority of this Act

shall be assigned or sublet except with the consent

of the Secretary of the Interior.

Section 13: "That the possession of any lessee

of the land or coal deposits leased under this act for

all purposes involving adverse claims to the leased

property shall be deemed the possession of the United

States, and for such purpose * the lessee shall oc-

cupy the same relation to the property leased as if

operated directly by the United States."

Pursuant to the authority conferred by the Act,

the Secretary of the Interior did promulgate cer-

tain regulations governing coal lands in the Terri-

tory of Alaska, and prescribed a form of lease or

permit, such as set forth in the Transcript at pages

125-152.

It will be ascertained from an examination of

such document that the same is not a lease of the



land described in such instrument, but is in effect

a privilege or license for the period of fifty years of

"The exclusive right and privilege to mine and dis-

pose of all the coal and associated minerals in, upon,

or under" the tracts of land designated; that is, a

permissive use subject to revocation by the United

States is upon restricted conditions and is a personal

privilege and license not assignable except as the

United States shall see fit.

In Article 1, Section 1, of said instrument, Tr.

p. 126, the United States makes an express reserva-

tion as follows:

"The lessor expressly reserved unto it-

self tin right to grant or use such <ase-

ments in, over, through, or upon tin

land leased, entered, located, occupied,

or used as mat/ he necessary or appro-
priated to the working of the same or

other coal lauds by or under authority

of the Government and for other pur-
poses; also the right to use, lease, or dis-

jnisc of so much of the surface of tin

said lands as may not be actually need-
id, or occupied by the lessee in the con-
duet of minimi operations."

The exclusive right and privilege to extract

ccal from a certain area of the public domain, under
the Alaska Coal Leasing Act, would seem to make
the occupancy of the land incidental to the right

and privilege of mining coal.

The consolidated lease embraces two units: Unit



No. 1 (320 acres) and Unit No. 20 containing 1430

acres, the latter unit not in controversy.

In a law action, Bizzarri, as plaintiff, brought an

action against Henry DeJohn and associates, as co-

partners, to recover for himself and many labor

claimants, who had assigned claims to the plaintiff

for wages due from the copartnership for services

performed by said labor claimants on Unit No. 1

in the extraction and mining of coal therefrom.

Judgment against such copartnership was entered

by consent, a receiver appointed of such copartner-

ship.

The receiver did assume control of Unit No. 1

and proceeded to mine and extract coal from Unit

No. 1. At the time of the appointment of the re-

ceiver, June 13, 1925, the copartnership was pre-

sumably mining coal, but, as will appear from the

findings of the trial court, and from the record, one

Emil Zulbert, with a group of associates, to whom
the copartnership of DeJohn owed money for labor,

were mining and extracting coal from Unit No. 1

at the time the receiver went into occupancy thereon.

" E Zulbert went to work on a bed rock

contract in April, 1925, before the re-

ceiver was appointed and while myself

and DeJohn were here in June. Zulbert

was out at the mines. He and some men
he had with him that we owed were to

mine coal, pay tliemselres wages, and

also some back wages/'
(Testimony of Witness S. L. Ruath,
Tr. p. 248)
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The right to mine and extract coal at the time of

the appointment of the receiver in Unit No. 1 was
the exclusive privilege of one Bruno Agostino, he

holding a permit from the United States to so mine
coal from such unit under a departmental lease

dated May 5, 1922. This right of Bruno Agostino,

with knowledge of the appointment of the receiver

upon the part of both Agostino and the appellee,

Alaska Matanuska Coal Company, plaintiff in the

court below, was assigned by Agostino to such cor-

poration, and the Secretary of the Interior of the

United States approved such assignment April 3,

1X26 (Tr. p. 152), quoting from Certificate from

Register, United States Land Office, the last four

lines thereof, as follows:

. . . "and the Bruno Agostino lease, Si-

rial 05233, which uas duly assigned to

said company, the assignment of which

was approved April 3, 1926/'

The DeJohn Copartnership, consisting of him-

self and three men, claimed the right, on June 13,

.. 25, to mine coal from Unit No. 1 because of a con-

tract DeJohn had with Agostino—that Agostino held

whe legal title to the lease as trustee for DeJohn and

the th.ee copartners; Ruath, one of them, however,

disclaiming any interest in the lease, and testifies

as to such contract as follows (Tr. p. 249)

:

"Thi c act 'in- what in mlh d a

orking agreement to work this prop-

erty—if flu re u Q < any profit we </<>f

four-fifths and Bruno one-fiftht and



if there were no profits Bruno would
get nothing/'

On June 13, 1925, the Alaska Matanuska Coal

Company, plaintiff appellee, was mining from Unit

No. 20, the Unit contiguous to Unit No. 1. At a

later date, on February 19, 1927, as shown by let-

ter of the Honorable Commissioner of the General

Land Office, the Secretary of the Interior issued

what is termed a consolidated lease to the Alaska

Matanuska Coal Company, a corporation, covering

both Unit No. 1 and Unit No. 20 (Plaintiffs Exhibit

"A,"Tr. P. 335; Tr. p. 123).

It will be noted the document itself bears the

date, the 5th day of May, A. D. 1922 (Tr. p. 124),

the reason therefor being apparent under Section 2

of Article IV of said instrument (Tr. pp. 127, 128).

A five year period had run on the Agostino lease

and the amount of royalty increased under the law

on the five year period, Section 9, ALASKA COAL
LANDS ACT please see Appendix this brief.

On the 16th day of February, 1928, the presid-

ing Judge of the Alaska Third Division Court found

a suit pending, authorized by his predecessor in of-

fice, against a receiver of his court; and, upon the

Court's own motion, it did direct the plaintiff in

such action to bring in additional parties defendant

in order that each claimant to the right to extract

coal from Unit No. 1 might have his day in court

and thus determine what action it should take upon

the discharge of its receiver (Tr. pp. 2 and 3).
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ISSUES INVOLVED

We quote from the decision of the trial court.

(Tr. pp. 275-300).

I. "The plaintiff" (appellee), "ALASKA MAT-
ANUSKA COAL COMPANY, a corporation, claims

that the receiver should deliver possession of the

Unit No. 1 to it because it is the holder of a lease

from the United States covering the property, and
because it claims to have succeeded to the rights of

Bruno Agostino in the property", (Tr. p. 281).

And, as stated in the proceedings of the hearing

of the case (Tr. p. 159) as follows:

"The Court:—Is it your understanding, Mr.
Ray, that with that portion of plaintiff's com-
plaint stricken the question as it is now before

the Court as to the Alaska Matanuska Coal Com-
pany, will simply be as to whether the Alaska
Matanuska Coal Company is entitled to receive

possession when the receiver is discharged?

"Mr. Ray:—Yes, sir."

II. "BRUNO AGOSTINO claims that the Al-

aska Matanuska Coal Company did not carry out its

agreement with him, that it has forfeited its rights

under the agreement, and that, in accordance with

said agreement and a forfeiture clause contained

therein, it is bound to reassign to him its lease of

Unit No. 1, and since it refused to do so, he asks

that the Court direct such assignment, and order the

receiver to return the property to him, Bruno Agos-
tin*>" (appellee and appellant).
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III. The members of the PREMIER COAL
MINING COMPANY, Henry DeJohn, S. L. Ruath,

Frank Colobuffalo and Adam Colonello, claim:

(a) That since the receiver was appointed at

their instance and they delivered possession to him

and the objects of the receivership have been ful-

filled, the receiver should be discharged and posses-

sion of Unit No. 1 delivered to them, because it was

taken from them.

(b) They also claim that the Alaska Matanuska

Coal Company had full knowledge of their rights

under the contract with Bruno Agostino and took

the lease from Bruno Agostino charged with a trust

in favor of the members of the Premier Coal Min-

ing Company, and

(c) although they do not dispute the right of

the Alaska Matanuska Coal Company to the interest

in the proceeds which was due Bruno Agostino, they

claim that they should be allowed to again go into

the possession of the property and hold it under the

Alaska Matanuska Coal Company the same as they

held it under Bruno Agostino.

IV. With respect to such claim of the copart-

nership, the appellee, BRUNO AGOSTINO, claims

"That they have so far failed to carry out their

agreement's with him, that they may be held to have

abandoned them and to have forfeited all rights un-

der them and, therefore, asks that the Court declare

such forfeiture and decree that the propery be re-

turned to him under the right to repossess the claim
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as provided in his contract with the Premier parties"

(Tr. p. 282)

The court recognized the right of the plaintiff

—

appellee to mine coal under the consolidated lease

and gave judgment accordingly.

POINTS AND AUTHORITIES

1. The title to coal lands in the Territory of

Alaska is in the United States.

2. A court has the right, upon its own motion,

to direct the method of procedure for the determina-

. of a question" as to which of several claimants

.he Court's receiver, upon discharge, shall deliver

possession of property under the control of such

court.

3. A mining lease, or permit, having been is-

sued by the proper authority, under the act of Con-

ss relative thereto, it was and is incumbent upon

the court having a receiver in possession of such

leased area to recognize and to give full force and

ect to such lease or grant.

1. So long as title remains in the United States,

courts are without jurisdiction to change, modify,

or annul a coal land lease or permit issued by the

proper authority.

Wilson vs. Elk Coal <'»., 7 Fed. Rep. 2d Series,

112.

e occupancy of the land in question is in-

to the grant and privilege of mining coal.
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(See 2nd paragraph mining lease, Tr. p. 125)

6. Surface Rights Limited. The right to use so

much of the surface area is restricted to such rea-

sonable amount as may be required in the exercise

of the right and privilege granted to mine coal.

(Supra Tr. pp. 125-126)

7. The title to the land embraced in the area

in question is not involved. The United States as

owner, or as lessor, has the right to restrict, as it

shall see fit, the privilege of mining coal in reserved

Alaska areas and to whom such right shall or shall

not be given.

8. The United States as the owner of the area

in question, in order to protect itself and persons

dealing with the area in question, has the absolute

right to prohibit the assignment of the grant or

privilege created by the lease or permit in con-

troversy.

9. The Congressional Act and the lease itself

prohibit the subletting of the rights and privileges

granted without the consent of the Secretary of the

Interior.

10. Persons guilty of a wrongful and intention-

al violation of a covenant against subleasing without

the lessor's consent should be deprived of any stand-

ing in a court of equity.

Elkhorn-Hazard Coal Co. vs. Kentucky River
Coal Corporation, 20 Fed. (2d) 67, 71.

11. The remedy with reference to the breach
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of an executory contract must be mutual.

Engemoen vs. Rea, 26 F. (2d) 576.

12. There can be no color of title in an occupant

who does not hold under any instrument, proceeding,

or law, purporting to transfer to him the title or to

give to him the right of possession. And there can

be no such thing as good faith in an adverse holding,

where the party knows that he has no title, and

that, under the law, which he is presumed to know,

he can acquire none by his occupation.

Deffeback vs. llaivke, 115 U. S. 392, 407; 29

Law. Ed. 423, 428.

13. The mere occupancy of public land and the

extraction of coal therefrom gives no right therein

as against the United States or any person holding

a right and privilege to mine coal out of such area

from the United States.

Sparks vs. Pierce, 115 U. S. 408, 29 Law. Ed.
428.

14. The judge of the trial court, before certify-

ing as correct a transcript of the proceedings for

the purposes of appeal, has the right and it is his

duty to see that such transcript speaks the truth.

15. On an appeal from a decree in equity, the

appellate court ought not to reverse the case merely

upon the ground that the trial judge rejected testi-

mony that was admissible, when, upon all the facts

and circumstances of the case, it is clearly apparent

that the result would not have been different if the



15

rejected testimony had been received. .

Migeon vs. Montana Central Ry. Co. (C. C.

A.), 77 Fed. 249, 252.

Engelstad vs. Bufresne (C. C. A), 116 Fed.

582, 589. 4 C. J. p. 1019, sec. 3004.

ARGUMENT

The specification of errors relied upon by ap-

pellants Premier Coal Mining Company will be first

considered in this brief:

1. Appellants urge as error the refusal of the

trial court to admit in evidence a certain contract

dated December 8, 1921 (Supp. Tr. p. 463). Con-

sideration of such contract was given by the Trial

Court, as evidenced by the first paragraph of the

decision given in writing (Tr. p. 276) by the Find-

ings of Fact Nos. 5 and 6 (Tr. pp. 302, 303), the

court holding in effect that such contract sought to

he introduced in evidence was superseded by a con-

tract dated nearly two years later (the 31st day of

October, 1923) between Agostino and Henry DeJohn.

From the references hereinabove indicated, it is

ascertained that Bruno Agostino entered into a

mining partnership Dec. 8, 1921, with the four co-

partners of the Premier Coal Mining Company and
with one Louis Llahy under the name of B. A. Moose
Creek Coal Company, which partnership entered into

possession of Unit No. 1 and mined and operated

the same to a short time prior to the 31st day of

October, 1923. .
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The trial court found as a fact that before the

31st day of October, 1923, the said B. A. Moose Creek

Coal Company, by mutual agreement, dissolved that

partnership, settled its affairs, and had an account-

ing between said partners, as evidenced by the con-

tract of such date admitted in evidence (TV. pp. 350-

381). From such contract, we quote (Tr. p. 355):

"IT IS MUTUALLY AGREED by and be

tween the parties hereto:

"That the partnership for the mining of coal

created by the said contract of December 8th,

1921, under the firm name of the B. A. Moose
Creek Coal Co is hereby dissolved, than an ac-

counting between said partners has been had,

and that the rights of said partners as between
themselves, are represented in this contract."

Had such offered contract been admitted in evi-

dence, it is clearly apparent the result would have

been the same in view of the Findings of Fact, the

tit of the court in its decision in writing, and

the apparent consideration given the rejected testi-

mony.

Migeon vs. Montana Central ii>/. Co. (C. C.

i 77 Fed. 249, 252.

ngelsta/d vs. Dufresnt (C. C. A.), 116 Fed.

582, 58:).

In connection with the above, the testimony of

Biuno Agostino (Tr. p. 188), with reference to such

ntract, is summarize

"The ( ract that I entered into with Henry
PeJohn (October 31, 1923) settled the whole
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business that had been done before. It was a

dissolution of the partnership/'

II. The motion of the additional defendants,

referred to in the second assignment of errors (Supp.

Tr. 463), for the discharge of the receiver and the

giving of possession of Unit No. 1 to such defend-

ants, was acted upon as shown in the judgment of

the court and the judgment of the trial court. (The

record is silent in this court as to such motion being

made in an earlier stage of the proceedings by at-

torneys named in such assignment.)

It is to be noted, however, that from the motion
printed in the brief of appellants, (p. 14 c) that

counsel in the renewal of such motion made at the

close of the hearing of the testimony excepted from
such motion the matters contained in such subdivi-

sion "C" (Tr. p. 275):

"However, at this time we renew our motion
made at the opening of the case, except as to

the question of equity or law."

The other matters set up in assignment of error

2 by appellants (Supp. Tr. p. 463), the motion being

found (Tr. pp. 120, 121, 122) were finally ruled upon
by the court, and it is shown by its various findings

of fact specifically that receiver of appellants took

possession of Unit No. 1 from Emil Zulbert, Finding

of Fact No. 10 (Tr. 304, 306).

III. Appellants' Assignment of Error No. 3

(Supp. Tr. p. 463) in that the trial court erred in

making Finding of Fact No. 7 as to the non-citizen-
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ship of S. L. Ruath, Adam Colonello, and Frank Colo-

buffalo, such Finding of Fact is based upon the

testimony given by S. L. Ruath, one of the appellants

(Tr. pp. 267-268) and upon the testimony of the

Clerk of the Third Division Court (Tr. p. 268), and
the facts contained in said finding were not con-

troverted.

Appellants, as a part of the third assignment of

error, present a conclusion of law No. 4, which is

claimed was apparently in whole or in part deduced

from said Finding of Fact No. 7; we assume this

means as follows (Supp. Tr. p. 464)

:

"The defendants Henry DeJohn, S. L. Ruath,
Frank Colobuffalo, Adam Colonello and Joseph
Reno, as guardian of said Adam Colonello, have
no interest in Unit No. 1, except the right to

certain personal property thereon and that the

cross-complaint and affirmative defenses of said

defendants should be dismissed for lack of

equity/
"

We think it very evident the question of citizen-

ship had no bearing upon and did not influence the

judgment of the trial court; we quote herein from the

decision of the trial court (Tr. pp. 292, 293) the fol-

lowing:

"The Alaska Matanuska Coal Company urges
that no trust could be created in favor of S. L.

Ruath, Frank Colobuffalo and Adam Colonello,

because they were not citizens of the United
States. The Act of Congress approved October

20, 1914, called the 'Coal Leasing Act/ provides

that no lease can be made to persons not citizens
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of the United States, and counsel for the Alaska
Matanuska Coal Company contends that the rule

of 'office found' applied in Manuel vs. Wolff, 152

U. S. 505, and DeHon vs. Isaacs, 11th Fed., Sec-

ond, 943, has no application here because in this

instance there is a deliberate plan or conspiracy
to evade the provisions of the Coal Leasing Act
relative to citizens by taking title in a citizen

for a person not a citizen, that is, in the first

place, by having Bruno Agostino, a citizen, take

the lease, and in the second place by having the

agreement of 1923 made between Bruno Agos-
tino and Henry DeJohn, who is not shown not to

have been a citizen; and he claims that the

Court should follow the rule laid down in 26

Ruling Case Law, Sec. 57, at page 1214, and 39

Cyc. 106, and cases there cited.

"I do not find it necessary to decide whether
there was a deliberate plan to evade the law or

not since under the view I take of the situation,

that question becomes immaterial. However,
I may say that from the nature of the tran-

sactions and from the number and kind of docu-

ments executed on October 31, there seems to

be a strong suggestion that it was the purpose

of the transacting parties in those documents
to evade that provision of the law,

"AH that has been said regarding the effectCD v_>

of the non-citizenship of some of the parties tt

this action may also be applied to the contention
of the Alaska Matanuska Coal Company that
the October 31st contract between Bruno Agos-
tino and Henry DeJohn was in fact an attempt
to evade provisions against assigning any part
of the. lease without the consent of the United
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States and therefore void, since the lease itself

provides that it cannot be assigned without the

consent of the United States."

Assignment No. 4 of appellants is directed to

the last three lines of Finding No. 11, found on page

303 of the Transcript, which is in full as follows:

"Henry DeJohn failed to perform the agree-
ments made by him with Bruno Agostino for

the mining of said Unit No. 1 as set forth in said

agreement of the 31st of October, 1923, in this:

That he did not pay his employees at least twice

each month in lawful money of the United
States, or at all; that he did not at his own
charge and expense mine and develop the coal

lands covered by said Unit No. 1; that he did

not protect said party of the first part from all

claims and demands whatsoever on account of

such mining operations; that on the 12th day
of June, 1925, he was insolvent and joined in

an application for the appointment of a receiver

to operate said Unit No. 1; and abandoned the

possession of said unit.

4

'By said acts Henry DeJohn and the members
of the Premier Coal Mining Company have for-

feited all their rights to the possession of said

Unit No. 1."

And we submit an examination of the record

discloses that all the facts therein stated are based

upon undisputed testimony; As to the last seven

words in the first paragraph of Finding of Fact

No. 11,

"and abandoned the possession of said unit/'
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appellants might urge the testimony was in con-

flict. We submit the findings of the trial court

made on conflicting evidence are presumably correct.

The testimony shows that DeJohn and Ruath

were not at the mine on June 12, 1925, date of ap-

pointment of receiver, but for some two weeks or

more previously, had been away from the property;

that Emil Zulbert, with his associates, was operating

the mine, extracting coal therefrom, selling the same
as Zulbert's coal, not as coal from the Premier part-

nership, and using the proceeds from such sales to

pay Zulbert and associates wages for their present

labor, and, if funds derived were sufficient, to repay

themselves for indebtedness due to them, Zulbert

and associates, from the DeJohn Partnership.

Assignments of Error No. 5: Appellants assign

as error the Finding of Fact No. 14 (Supp. Tr. 464,

465), which finding is also set forth in full on page

309 of the Transcript. The trial court found, upon
the testimony submitted, and it is not disputed,

that Bruno Agostino, under instrument, or lease,

dated May 5, 1922, from the United States as lessor,

to Bruno Agostino as lessee of Unit No. 1, was the

sole owner of the lease to Unit No. 1, Matanuska
Coal Fields, and had a right to assign the same sub-

ject to the approval of the United States; and that

on October 31, 1923, any partnership existing be-

tween Bruno Agostino and DeJohn and other as-

sociates ceased and terminated; and that from said

date of October 31, 1923, to June 13, 1925, Agostino
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continued to be the sole owner of said lease to Unit

No. 1; and the court further found that Agostino

did not hold such lease as trustee for the Premier

Copartnership.

Additional error, also numbered 5 (Supp. Tr. of

Record, p. 465) is assigned as to conclusion of Law
No. 3, apparently based upon Finding of Fact No.

14, reading as follows (Supp. Tr. p. 465)

:

"And said Bruno Agostino did not hold the

same as trustee for Henry DeJohn, S. L. Ruath,
Frank Colobuffalo, Adam Colonello, or any other

person in part or at all."

The last three lines of such conclusion being printed

on page 465 of such Supplemental Transcript, but is

iound in full on page 312 of the Transcript of Record,

and is as follows:

"T'l'That at all times prior to the 13th day of

June, 1925, and after the 31st day of October,

1923, Bruno Agostino was the lessee of the Uni-

ted States under a lease dated May 5th, 1922,

executed in accordance with the Act of Congress,
approved October 20, 1914, entitled 'An Act to

Provide for the Leasing of Coal Lands in the

Territory of Alaska, and other purposes/ and
leasing to said Bruno Agostino the coal lands

described in paragraph 3 of Plaintiff's complaint,

and known as Unit No. 1, and said Bruno Agos-
tino did not hold the same as trustee for Henry
DeJohn, S. L. Ruath, Frank Colobuffalo, Adam
Colonello, or any other person, in part or at all."

The testimony of appellants themselves, together

with the Instrument in writing, creating the Premier
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partnership, found on pages 431-434 of the Tran-

script, would seem to indicate, taken in connection

with the testimony of S. L. Ruath, one of the co-

partners, that the Premier partnership had an agree-

ment to extract, mine and sell coal from Unit No. 1,

but that said copartnership had no interest in the

lease itself.

On page 249 of the Transcript of Record, the last

portion of the testimony of S. L. Ruath, one of the

copartners, is set forth as follows:

"The contract was what we called a working
agreement to work this property—if there was
any profit we got four-fifths and Bruno one-

fifth, and if there were no profits Bruno would
get nothing."

and from the same witness on page 248, and again

from such witness on page 247, Mr. Ruath disclaims

any interest in the lease, the questions and answers

being as follows:

"Q. You knew that Agostino had a lease on
this property?

A. Yes, sir.

Q. You knew that you had no right to sub-

let any portion to the premises, didn't you?

A. We never sublet a portion of anything.

Q. You never had any interest in the lease?

A. No, I never claimed any interest in the

lease.

"

Appellants, Premier Company, argue that the

admission in evidence of the earlier contract would

tend to establish a resulting trust, a purchase or ac-
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quirement of the governmental lease to Agostino,

dated May 5, 1922, by the joint funds and joint en-

terprise of all, I assume also Llahy. This theory

would seem to be unfounded in fact by reason of the

express provision contained in the later contract,

Oct. 31, 1923, wherein it is provided the partners

should pay themselves back money advanced and

wages for their individual labor; pay themselves out

of the expected profits from the operation under

such later contract wherein DeJohn was to operate

the property paying Agostino one-fifth the net prof-

its.

The provisions of such contract are found on

pages 356-357 of the Transcript, and are summarized

here as follows:

Pay to themselves as re-imbursement for cash

expended, $6,760.00

Pav to themselves for labor performed, $17,-

556.00.

We submit such an agreement precludes the

idea of an interest in the lease.

Had an intention existed to create a trust re-

lationship, the instrument would have stated the

various interests held by each in the lease, and Agos-

tino by his signature thereto would have thus rec-

ognized his holding as a trustee.

And, if such intention existed, at the time when
the various matters of indebtedness were enumer-

ated, the parties knew an assignment from Agos-

tino could be executed, and the same submitted for
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approval to the Secretary of the Interior.

As another test as to whether a trust relation

existed as to the Coal Unit in question we submit:

Had DeJohn an interest which he could sell or

otherwise convey, and did the three men with him

as copartners in the Premier Company, have an in-

terest which they could sell? The copartner Ruath
says he had no interest.

It is very evident, without the citation of au-

thorities, Agostino could not convey to himself and
to another. Yet, we are asked to say that the ap-

pellee took from Agostino, the interest of Agostino,

and the interest of the copartners in the Premier.

We assert the only relation between Agostino

and the copartners of the Premier was a contractual

relation—the relation testified to by Ruath (Tr. p.

2 19) : We had a working agreement etcetera.

The parties enter into an extended agreement,

apparently for the purpose of defining and deter-

mining the rights and liabilities of all the parties

thereto. Such instrument fails to claim by its terms

an interest for any of the parties in the so-called

lease. It is submitted, no trust relation can be pre-

dicated upon the instrument. It would therefore

appear no express trust is or has been created.

We think the authorities cited relative to min-

ing partnerships, relative to a trust in lands, are

not applicable to the case at bar.

Further argument is made by appellants Pre-

mier Company, that property in the hands of a re-
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ceiver cannot be transferred by any party interested

therein.

On June 12, 1925, and on June 13, 1925 the date

of the assignment Agostino to appellee Matanuska

Coal Company, the holder of the lease—Agostino was

not a party to the litigation in which the receiver

was appointed. By reference to the order of ap-

pointment, from the inventory of such receiver, we
find no mention of or reference to the governmental

lease, or to Agostino the holder of the same, other

than the following (Tr. p. 441):

"IT IS FURTHER ORDERED that said re-

ceiver, in the conduct and operation of said

business, comply with the rules and regulations

promulgated by the Secretary of the Interior

governing coal land (366) leases in the Terri-

tory of Alaska,
—

"

Appellee Matanuska Coal Company, was not a

party to the receivership proceedings.

In concluding this argument with reference to

appellants Premier Coal Mining Company, a co-

partnership, we have the honor to call to the at-

tention of this court the case of Wilson vs. Elk Coal

Co., reported in 7 Fed. Rep. 2d Series, 112.

The opinion in the case is given by Mr. Circuit

Judge RUDKIN. The syllabus, which seems to sum-

marize the entire case, is as follows:

"Courts are without jurisdiction to grant relief

in favor of one claiming only preference right of

entry on coal lands by virtue of Rev. St. Sec.
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2348 (Comp. St. Sec. 4660), as against one in

possession under lease from United States pur-

suant to Leasing Act Feb. 25, 1920, Sec. 34

(Comp. St. Ann. Supp. 1923, Sec. 464(%qq), so

long as title remains in United States."

At the bottom of the first column on page 113,

this Honorable Court says, "we are clearly of opin-

ion that the courts are without jurisdiction to grant

relief in favor of one claiming only an equitable title,

as against a party in possession under a lease from

the United States, so long as the title remains in

the United States."

We think the doctrine there announced applies

with equal force to the case at bar.

We respectfully submit it was and is the duty

of the trial court to recognize and to give full faith

and credit and full force and effect to the consoli-

dated lease brought to the attention of the trial

court; that upon the presentation of such lease to

such court, its receiver being in possession of such

leased area and mining coal therefrom, the only

order which could properly be made is that which

was made at the case at bar—a judgment directing

the receiver to deliver such leased area, to-wit Uni-

No. 1, into the possession of the lessee named in such

lease, to wit Alaska Matanuska Coal Company, a

corporation appellee herein (Tr. pp. 331, 332, 333).
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THE APPEAL OF BRUNO AGOSTINO

Bruno Agostino as appellant appeals with refer-

ence to the Alaska Matanuska Coal Company, a cor-

poration (and as to all other parties to the action),

which appeal we now consider herein.

An examination of the record discloses thirty-

two (32) Assignments of Error. In appellant's brief,

pp. 10 and 11, counsel for appellant states that such

errors are renumbered in such brief. Without hav-

ing the assignments or specifications of error print-

ed in thj brief and with but meager references to

the pages in Transcript of Record where same may
be found, it is extremely difficult to present an argu-

ment which to any extent follows the sequence of

such assignments or specifications of error. To do

ro
7
would require the printing in this brief of such

assignments and specifications of error. Therefore,

as a method of presentation, we assume the appeal

of Bruno Agostino as to this appellant is based upon
the following propositions:

1. That appellant Agostino was entitled to

delivery of the possession of Unit No. 1 upon
(lie discharge of thr< Court's Receiver and en-

titled to mine coal therefrom.

2. That appellee has failed to comply with
the terms of the CO] t with appellant Agos-
tino dated June 13, 1925, as extended by the con-

trace of June 25, 1925.

3. That the power of attorney given to one
Be Howard modified, changed, and altered

such contract.
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4. That the court erred in finding that the

appellee Matanuska Coal Company was in good
corporate standing, although so admitted by the

pleading on behalf of appellant Agostino.

5. That the trial court should have granted
appellant's motion for a new trial. (We assume
this last point is not urged here by counsel for

appellant.)

Appellee as plaintiff below set up and proved

its consolidated lease issued by the proper executive

authority.

The appellant Agostino, one of the additional

defendants brought into the action, admitted the

corporate standing of the plaintiff and plead a con-

tract between the Matanuska Company and Agos-

tino, alleging that the terms of such contract had

been breached and violated by the plaintiff and that,

therefore, such additional defendant was entitled

to possession of the property in the hands of the

receiver and that the trial court should direct a

reassignment to Agostino of the contract theretofore

executed by Agostino to the Matanuska Company,

by the terms of which instrument the lease of May
5, 1922 was assigned to such company.

It was the contention of appellee plaintiff that

under the terms of the contract, Agostino was to

deliver possession of coal Unit No. 1 to appellee free

and clear of all liens and encumbrances of every na-

ture, sort, and description; that until such delivery

was made, the provisions of the executory contract

did not become fixed and binding as to performance



30

upon the part of the Matanuska Company;

That, however, it was in turn Agostino's con-

tention that by the giving of power of attorney to

an officer of the plaintiff corporation, such provision

of the contract was modified and that it was in-

cumbent upon the plaintiff appellee to itself secure

possession of the property and the right to mine coal

therefrom; and that he, Agostino, had no further

duty to perform with reference to such contract

except to receive the money stipulated therein.

It is apparent the approval of the assignment

of the Agostino lease of May 5, 1922 plead by plain-

tiff appellee was secured under the provisions of

the power of attorney referred to.

That when such approval was had on April 3,

1926, the plaintiff appellee had done its part under

the contract and it then and there became and was
and is the duty of Agostino, under the terms of the

accompanying contract, to deliver the possession

of Unit No 1 free and clear of liens and encum-

brances.

Upon hearing the issues thus raised by the af-

firmative answer of Agostino and the reply of plain-

tiff to such affirmative answer, the trial court

found the facts in favor of the plaintiff and against

the contention of Agostino.

ARGUMENT
Paragraph 1 of plaintiffs complaint, to bring-

in additional parties defendant, alleges the corpor-
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ate organization of plaintiff and the performance

by it of the matters and things required by the laws

of the Territory of Alaska, the payment of license

to said territory of said corporation, including the

annual license tax last due, Tr. p. 4.

The answer of Bruno Agostino to such com-

plaint, Tr. p. 31, failing to deny the allegations of

Paragraph 1, admitted the same.

Paragraph XII of the complaint printed on

page 9 of the Transcript of Record, continued on

pages 10 and 11, pleads the assignment by Agostino

on the 13th day of June, 1925 of the Agostino lease

issued by the United States to Bruno Agostino on

the 5th day of May, 1922.

The appellant Agostino, on page 34 of the

Transcript of Record, answering Paragraph XII,

admits the allegations of such paragraph excepting

that such defendant denies upon information and

belief the fact that the United States issued the con-

solidated lease of the 19th day of February, and

alleges that the lease of May 5, 1922 and all rights

accruing thereunder to Bruno Agostino is in full

force and effect.

This appellee believes it to be a fair argument
to call to the attention of the court the situation

which would have arisen had the Secretary of the

Interior failed to approve the assignment of the

Agostino lease to the Matanuska Company. Surely

the provisions of the contract with Agostino could

not be enforced. On the other hand, the consider-
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ation for the assignment of the lease was to be al-

i o:t entirely paid out of coal extracted and mined

from such area, and until the Matanuska Company
was actually engaged in mining from this unit,

the obligation to pay at the rate of 10c per ton on

the coal mined could not exist and such provision of

the contract surely could not be enforced.

Agostino contracted to deliver possession to the

Matanuska Company first, September 3, 1925; then,

by agreement, the time was extended to January 1,

1926.

At the time of the hearing of the case, Agostino

had failed to deliver possession of the unit. The
payment of the $10,000.00 referred to by counsel,

covering the wages of labor claimants for the eigh-

teen months preceding June 13, 1925 was to be paid

at the rate of 25c per ton. Obviously, this amount
of $10,000.00 could not be paid by the Matanuska
Company until they were actually engaged in min-

ing coal from this unit.

Finding of Fact No. 15, Tr. pp. 309, 310, holds

against the contentions of the appellant Bruno
Agostino as follows:

"The plaintiff, Alaska Matanuska Coal Com-
pany, has kept and performed all of the acts and
things by it to be kept and performed under its

agreement with Bruno Agostino entered into

on the 13th day of June, 1925. The Alaska
M.t^nuska Coal Company, on or before the first

day of January, 1926, paid a certain judgment
ncovered by one Arthur Frame against Bruno
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Agostino on the 12th day of June, 1925, in

cause No. C.-470 of said court for the principal

sum of $960.00, together with interest thereon
from January 1st, 1925, at the rate of eight

per cent per annum and costs of said action,

and filed in court a full release, satisfaction and
discharge of said judgment and paid to sn id

Arthur Frame one thousand dollars due to said

Arthur Frame from the said Bruno Agostino,

and deposited to the credit of said Bruno Agos-
tino in the First National Bank of Anchorage,
Alaska, the sum of one thousand dollars, and
all of said payments being made as provider in

its said contract with said Bruno Agostino.

Said plaintiff in this action has not made any
other payments provided in its said contract

with Bruno Agostino, for the reason that said

Bruno Agostino wholly failed to deliver pos-

session of said Unit No. 1 as provided in his

said agreement with plaintiff. Said agreement
so entered into between Bruno Agostino and
the Alaska Matanuska Coal Company has not

been altered, changed or modified in any re-

spect since the same was executed, by any pow-
er of attorney or other instrument entered int.

between the parties or at all and said agree

ment is still in full force and effect. The Al-

aska Matanuska Coal Company has exercised

its option granted in said agreement to pur-

chase from Bruno Agostino, his snid lea^e exe

cuted May 5th, 1922, covering Unit No. 1."

So i
1" would apparently come to a consideration

as to whether there was evidence in the record

upon which the trial court based its findings of

fact in respect to the payments stated.
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Three matters are apparently in controversy: one

as to the payment of $1000.00 to the credit of Bruno

Agostino in the First National Bank, at Anchorage,

Alaska, to be deposited any time between the 1st

day of January and the 30th day of January, 1926,

Tr. pp. 50, 51, 54. That said sum was so deposited,

would seem to be undisputed. Second: Ten thousand

dollars alleged to be required paid. Third: The pay-

ment of the sum of $1000.00 to Arthur Frame for

and account of Bruno Agostino for legal services

to be rendered by Frame to Agostino and to become

due to said Frame.

FIRST

Briefly, the testimony of one of the bank's of-

ficers may be summarized as follows:

Mr. Vv infield Erwin stated he was cashier of

the First National Bank of Anchorage during the

months of December, 1925, and January, 1926; that

at that bank there was placed to the credit of Mr.

Agostino the sum of $1000; that Agostino was so

notified and that Agcstino refused to receipt for

the money and refused to accept the money (Tr. p.

259).

Upon cross-examination, the several telegrams

from the appellee company to such bank are set

forth, wherein it appears that not only the company,

Lut also Mr. L. N. Jesson, on behalf of the company,

had wired the sum of $1000 to that bank to be de-

posited to the credit of Bruno Agostino (Tr. pp.
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262-266). The testimony is summarized on page

266. The question of the court and the reply of the

witness thereto are as follows:

'The COURT.—How many times altogether

did Bruno Agostino come into the bank about

this?

"A. I only remember the one time. I don't

remember any other time. But I remember
that because he refused to accept the money. I

might not have remembered that if he had
taken it."

The trial court, with reference to the same,

states (Tr. p. 285):

"The proof showed as to the $1,000.00 to be

paid to Bruno Agostino that on or about the

first day of January, 1926, and within the thirty

days thereafter provided in the contract before

forfeiture could be claimed the Alaska Mata-
nuska Coal Company deposited $1,000.00 in the

First National Bank of Anchorage, Alaska, to

the credit of Bruno Agostino."

And, quoting from the contract (Tr. p. 285)

(Tr. pp. 50, 51)

" 'All payments to be made hereunder to the

party of the first part may be made by de-

positing the same in the First National Bank,

Anchorage, Alaska, to the credit of the first

party, and the party of the first part hereby

appoints said bank as his agent to receive and

to receipt for same.'

"

Continuing, the court states (Tr. pp. 285, 286):
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"The deposits provided in the contract con-

stituted a full compliance with the Alaska Mat-
anuska Coal Company's obligation.

"There is evidence that Bruno Agostino re-

fused to receive the money because he did not

know from whom it came, and some nineteen

days after it wras deposited, the First National

Bank, with whom it was deposited, returned it

to the Alaska Matanuska Coal Company. Under
the terms of the contract quoted above, the bank
was Bruno Agostino's agent to receive that

payment and the evidence leaves no doubt that

the bank knew that the payment was made by

the Alaska Matanuska Coal Company under the

contract, and no forfeiture can be granted be-

cause Bruno Agostino's agent, for some reason,

returned that money to the Alaska Matanuska
Coal Company."

SECOND
Appellant claims the sum of $10,000.00 was to

be paid as a condition precedent. A portion of the

contract with reference to the same is as follows

(Tr. p. 287) (Tr. p. 53)

:

" 'It is further agreed, however, that if the

said party of the first part shall not be able

to deliver, free and undisputed possession of

said property to said party of the second part,

on or before September 2, 1925, then and in

that event the said party of the second part

shall not be obliged by reason of anything here-

in contained to pay or discharge any of said

labor claims or to make any payments of any
kind or nature thereon, and the provisions here-
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of as to the payments of said labor claims shall

be null and void, but otherwise, the contract

shall remain in full force and effect, nor shall

the party of the second part in any event be ob-

liged to pay the sum of $10,000.00 on said labor

claims.'

"

Following this quotation from the contract, we
quote the comment of the trial court (Tr. p. 287)

:

'These provisions are plain and easily under-

stood. They leave no opportunity for judicial

construction, and I hold that Bruno Agostino

cannot claim any forfeiture by reason of the

failure to pay said ten thousand dollars."

Also, in connection with the alleged payment of

$10,000.00 for labor claims, said amount was to be

paid at the rate of 25c on each ton of coal mined

from the property. We quote from pages 284, 285

the further provisions of the contract relative there-

to as follows:

" 'The party of the second part will further
pay for the benefit of the party of the first

part to certain persons wrho have performed
labor upon said property (Unit No. 1) within the

last eighteen months and whose claims for such
labor have not been paid, their claims in a sum
not to exceed $10,000.00 the same to be paid
pro rata to the said labor claimants as follows,

to-wit: the party of the second part will pay
to such claimants pro rata the sum of twenty-
-five cents for each ton of coal mined on said

property and shipped therefrom as the same is

mined and shipped. Such payments shall he

made quarterly within thirty days after the
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close of each quarter, and such payments to be

so made by the party of the second part to said

labor claimants of twenty-five cents per ton for

each ton of coal mined and shipped from said

property shall be in addition to the tonnage
payments becoming due hereunder to said party

of the first part or to be paid to others for the

use and benefit of the party of the first part/
) 9>

THIRD

On the 18th day of March, 1929, the trial court

made its findings of fact, conclusions of law, and

signed the judgment in the cause (Tr. p. 300).

In Finding of Fact No. 15, (Tr. pp. 309-310) is

the finding by the Court "and paid to said Arthur

Frame one thousand dollars due to said Arthur

Frame from the said Bruno Agostino."

Commencing on the 15th day of July, 1929, and

continuing until the 20th day of July, 1929, objec-

tions filed by counsel to the proposed bill of ex-

cepiions of appellant were heard by the court. The

court ruled upon said objections and ordered cor-

rections in accordance with said rulings, and with

respect to the payment of $1000.00 by plaintiff to

Artnur Frame, ordered an amendment so that the

iLCord would show such payment.

This final order of the Court with reference

thereto was dated the 5th day of August, 1929 (Tr.

pp. 379, 3S0, 381), where will be found the Certificate

and Order approving the narrative statement of the

testimony and settling and allowing Bill of Ex
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ceptions.

It is thus evident from the record that at the

time of the making of finding of fact with respect

to the payment of $1000.00 to Arthur Frame, the

trial court believed there was evidence or an ad-

mission of such fact. The record as corrected shows

a claimed admission of such fact by counsel for ap-

pellant Bruno Agostino (Tr. p. 378).

We submit, where opposing counsel by his at-

titude and conduct at the hearing of the cause pre-

cluded counsel for plaintiff from offering proof of

an existing fact, a question of good faith enters into

the transaction.

Agostino testified (Tr. p. 167) the Alaska Mata-

nuska failed to pay $1000.00 to Arthur Frame. This

testimony would come, we believe, under the hear-

say rule and is not competent evidence upon the

point in question.

The record as corrected by the order of the

Court then shows the following (Tr. p. 167)

:

"Whereupon Mr. Ray shows to Mr. Thompson,
attorney for the Bruno Agostino, a paper which
was read by Mr. Thompson and returned by
him to Mr. Ray with the statement in sub-

stance and effect that no proof would be re

quired of the fact that such payment had bee

r

made to Arthur Frame."

Further argument upon this point, we believe,

would go outside the record, but confining our com-

ment to the record, we respectfully call to the at-
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tention of this Honorable Court that on March 18th,

the date of the signing of the findings of fact, and

on August 5th, the date when the court ordered the

record supplied with £he omission of an evidentiary

fact, raises a, we think, conclusive presumption as to

the existence of such fact.

Unquestionably, it was and is the duty of the

trial judge to have a record which was prepared for

purposes of appeal speak the truth.

FOURTH

Upon examination of appellant Agostino's brief,

w~ find a further point is raised with reference to

the failure to discharge and satisfy upon the record

a certain judgment. The payment of such judg-

ment is admitted during the trial of the case (para-

graph XVI, Tr. p. 43; 375), affidavit of Arthur

Thompson. Such satisfaction of judgment being in

the possession of the counsel for Agostino subject to

his control, he cannot now complain with reference

thereto.

In this connection, on page 76 of appellant's

brief, is the following.

"We will omit consideration of the further

assignment to plaintiff of $4,400 deposited with

the Secretarv of the Interior."

In view of the testimony of counsel's client, as

shown on page 182 of the Transcript, we fail to un-

understand the view for such statement.

Henry DeJohn had a power of attorney from
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Agostino and collected the $4,400 referred to by

counsel, the testimony of Agostino being summarized

as follows (Tr. p. 182):

"I gave Henry DeJohn a power of attorney

to collect $4,400.00 in Washington, and he col-

lected it and paid the Carlson Mortgage money
that I borrowed/'

We submit there is ample testimony together

with the admissions of counsel for defendant Agos-

tino to justify and support ail of Finding of Fact

No. 15.

In this connection, the contract of appellee with

appellant Agostino stipulated that the cash pay-

ments made were advance royalty payments (Tr.

p. 51)

:

'But it is agreed by and between the parties

hereto that as advance payments on the pur-

chase price of said property the party of the

second part will pay to the party of the first

part"

The total purchase price, the sum of $25,000.00, was

to be paid at the rate of 10c per ton for all coal mined

on the premises and shipped therefrom.

It was in contemplation of the parties that the

Alaska Matanuska would enter into possession of

the property, would proceed to mine coal on the

2nd day of September, 1925, extended to January
1, 1926. Payment of the purchase price was surely

to be made out of coal extracted and mined from
the property.
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FIFTH

Counsel for appellant Agostino apparently takes

the position that the power of attorney referred to

by him in his brief enlarged and modified the con-

tract of Alaska Matanuska with Agostino, and that

it was incumbent upon the Alaska Matanuska to

take all necessary steps to secure possession of Unit

No. 1, and that Agostino had no duty in regard to

the same.

The comment of the Court thereupon is as fol-

lows (Tr. pp. 287, 288)

:

"The remaining reason which Bruno Agostino
urges for the forfeiture of such rights as the

Alaska Matanuska Coal Company gained by
reason of his assignment is that on or about the

18th day of June, 1925, Bruno Agostino made
and delivered to Bartley Howard, as vice-pres-

ident and general manager of the Alaska Mata-
nuska Company and for its benefit, a power of

attorney authorizing Bartley Howard as the

representative of the plaintiff company to do
anything and everything required to be done
by said Bruno Agostino in his contract with

the Alaska Matanuska Coal Company, and
Bruno Agostino claims that he thereby shifted

all the burden upon the shoulders of the Alaska

Matanuska Coal Company and that the only

thing remaining for him to do was to receive

money.

"Nowhere in the power of attorney (which

was introduced in evidence) does it appear that

it was given to Bartley Howard in any other
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than his individual capacity and nowhere doeL

it appear in the proofs or otherwise that the

Alaska Matanuska Company agreed to relieve

Bruno Agostino of any of his obligations under

the contract. The contract called for him on

his part to execute any such instrument

u
'as may be necessary to fully and effect-

ually assign said lease and all his rights

therein and thereunder unto the said party of

the second part/

'The power of attorney to Bartley Howard
was undoubtedly executed under that provision

and was never intended to change any of the

obligations of the parties to the original con-

tract.
,,
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CONCLUSION

In the judgment, decree or order of the court

directing the receiver to turn Unit No. 1 over to

appellee Alaska Matanuska Company, on page 333,

the next tc the last paragraph of the judgment, a

right of action was reserved to Bruno Agostino to

recover the purchase price of Unit No. 1, the lan-

guage of the paragraph being as follows:

"IT IS FURTHER ORDERED AND AD-
JUDED that the defendant Bruno Agostino has
no right to the possession of said lands and his

affirmative answer and cross-complaint is here-

by dismissed without prejudice, however, to any
action which the said Bruno Agostino may bring

against the plaintiff herein for the recovery of

the purchase price of Bruno Agostino's lease

to said Unit No. 1."

The record is silent as to any action taken by

Bruno Agostino in the Department of the Interior

protesting against the issuance of the consolidated

lease to the Alaska Matanuska Company.

It is quite pertinent, however, in view of appel-

lant's brief, to call attention to the testimony of ap-

pellant DeJohn on page 229, page 230, where in re-

ply to a question of his counsel as to whether he,

DeJohn, or his associates filed any protest in the

Land Office against the application of the Alaska

Matanuska Company for a consolidated lease to coal

Unit No. 1 and other lands applied for, Mr. DeJohn
replied: "no."
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Mr. Ruath, one of the Premier Copartners,

Tr. pp. 240, 241, states that attorney for the Pre-

mier Copartners had stated to him, Ruath, that such

attorney had filed a protest in the Land Office of

the United States against the application for con-

solidated lease on behalf of creditors. We assume,

creditors of DeJohn Copartnership.

Counsel for appellant Agostino attacks the re-

ceivership, alleges the appointment of the receiver

was without the jurisdiction of the Court and argues

that as to DeJohn contract, his claim had been for-

feited and that DeJohn had abandoned the property;

Agostino was really in possession at the time the

receiver was appointed.

We agree that the possession of DeJohn and

associates, under their working agreement, was ill

law the possession of Agostino. On page 77 of ap-

pellant's brief, it is claimed the receivership pre-

vented the transfer of the lease from appellant to

plaintiff and the assignment could not be operative

until the termination of the receivership.

We have before stated in this brief that Agos-
tino was not a party to the proceedings resulting in

the appointment of a receiver, nor was the prope±ty

of Agostino the subject matter of such receivership

action. We assume the Department of Interior took

the assignment of June 13, 1925 by Agostino of his

lease of May 5, 1922 to appellee Alaska Matanuska
Coal Company, at its face value and was and is not

interested in any accompanying contract. Such as-
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signment having been appioved by the Secretary of

the Interior, we think the matter became conclusive

as to the respective rights of the parties.

It is in evidence the consolidated lease was is-

sued on February 19, 1927, and taking into consid-

eration the usual course of the mails, we think it is

apparent such official document was brought to the

attention of the tiial court as soon as the same

reached Alaska. And where, as in this proceeding,

it may be termed a hearing, or a trial, or proceeding,

such consolidated lease was proven to the satisfac-

tion of the trial court, such court could do nothing

else but recognize the same as an act of an executive

department of the United States, having exclusive

jurisdiction over coal lands in Alaska.

We, therefore, submit upon the record of the

proceedings had that the trial court was justified

in making its findings of fact and such findings

were made upon competent testmony, or upon

missions of counsel during such proceedings, and are

conclusive of the rights of the various claimants al-

leging the right to mine and extract coal from Unit

No. 1.

The trial court found the Alaska Matanuska

Coal Company, a corporation, was lessee named in a

lease wherein the United States was and is lessor;

that by the terms of such lease or document, such

corporation was by the United States given exclusive

at to mine and extract coal from Unit No. 1.

Matanuska coal fields.
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The land belongs to the United States. The coal

deposits are the property of the United States. A
restrictive right to mine, extract, and dispose of the

coal of the United States is afforded to a person

(corporation) designated by the executive author-

ity of the United States, subject to the provisions

of the law relative to such coal, based upon required

expenditures for the exploitation of the coal areas,

the giving of bonds as security for the payment of

royalty to the United States, and in consideration of

the payment of such royalty and the full perform-

ance of all imposed conditions.

It is respectfully submitted the action of the

trial court was and is right and should be affirmed.

Respectfully submitted,

L. V. RAY
Attorney for Alaska Matanuska
Coal Company, a corporation,

Appellee.
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APPENDIX -A"

ALASKA COAL LANDS ACT

The text of the act approved October 20, 1914

(38 Stat. 741), that provides for the leasing of coal

lands in the Territory of Alaska is as follows:

Be it enacted by the Senate and II oust of Rep-

resentatives of the United Staffs of America in Con-

gress assembled, That the Secretary of the Interior

be, and hereby is, authorized and directed to survey

the lands of the United States in the Territory of

Alaska known to be valuable for their deposits of

coal, preference to be given first in favor of sur-

veying lands within those areas commonly known
as the Bering River, Matanuska, and Nenana coal

fields, and thereafter to such areas or coal fields as

lie tributary to established settlements or existing

or proposed rail or water transportation lines: Pro-

vided, That such surveys shall be executed in accord-

i nee with existing laws and rules and regulations

governing the survey of public lands. There is here-

by appropriated, out of any money in the Treasury

n i otherwise appropriated, the sum of $100,000 for

the purpose of making the surveys herein provided

for, td continue available until expended: Provided,

That any surveys heretofore made under the author-

ity or by the approval of the Department of the

Interior may be adopted and used for the purposes

of this act.

Sec. 2. That the President of the United States

!1 designate and reserve from use, location, sale.
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lease, or disposition not exceeding five thousand one

hundred and twenty acres of coal-bearing land in the

Bering River field and not exceeding seven thousand

six hundred and eighty acres of coal-bearing land

in the Matanuska field, and not to exceed one-half

of the other coal lands in Alaska: Provided, That

the coal deposits in such reserved areas may be

mined under the direction of the President when, in

his opinion, the mining of such coal in such reserved

areas, under the direction of the President, becomes

necessary, by reason of an insufficient supply of

coal at a reasonable price for the requirements of

Government works, construction and operation of

Government railorads, for the Navy, for national

protection, or for relief from monopoly or oppres-

sive conditions.

Sec. 3. That the unreserved coal lands and coal

deposits shall be divided by the Secretary of the In-

terior into leasing blocks or tracts of forty acres

each, or multiples thereof, and in such form as in

the opinion of the Secretary will permit the most

economical mining of the coal in such blocks, but in

no case exceedng two thousand five hundred and
sixty acres in any one leasing block or tract; and
thereafter, the Secretary shall offer such blocks or

tracts and the coal, lignite, and associated minerals

therein for leasing, and may award leases thereof

through advertisement, competitive bidding, or such

other methods as he may by general regulations

adopt, to any person above the age of twenty-one

years who is a citizen of the United States, or to any
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association of such persons, or to any corporation

or municipality organized under the laws of the

United States or of any State or Territory thereof:

Provided, That a majority of the stock of such cor-

poration shall at all times be owned and held by

citizens of the United States: And provided further,

That no railroad or common carrier shall be per-

mitted to take or acquire, through lease or permit

under this act, any coal or coal lands in excess of

such area or quantity as may be required and used

solely for its own use, and such limitation of use

shall be expressed in all leases or permits issued to

railroads or common carriers hereunder: And pro-

vided further, That any person, association, or cor-

poration qualified to become a lessee under this act

and owning any pending claim under the public-land

laws to any coal lands in Alaska may, within one

year from the passage of this act, enter into an ar-

rangement with the Secretary of the Interior by

which such claim shall be fully relinquished to the

United States, and if in the judgment of the Secre-

tary of the Interior the circumstances connected with

such claim justify so doing, the moneys paid by the

claimant or claimants to the United States on ac-

count of such claim shall, by direction of the Secre-

tary of the Interior, be returned and paid over to

such person, association, or corporation as a consid-

eration for such relinquishment.

All claims of existing rights to any of such lands

in which final proof has been submitted and which
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are now pending before the Commissioner of the

General Land Office or the Secretary of the In-

terior for decision shall be adjudicated within one

year from the passage of this act.

Sec. 4. That a person, association, or corpora-

tion holding a lease of coal lands under this act may,

with the approval of the Secretary of the Interior

and through the same procedure and upon the same
terms and conditions as in the case of an original

lease under this act, secure a further or new lease

covering additional lands contiguous to those em-

braced in the original lease, but in no event shall

the total area embraced in such original and new
leases exceed in the aggregate two thousand five

hundred and sixty acres.

That upon satisfactory showing by any lessee to

the Secretary of the Interior that all of the workable

deposits of coal within a tract covered by his or its

lease will be exhausted, worked out, or removed

within three years thereafter, the Secretary of the

Interior may, within his discretion, lease to such

lessee an additional tract of land or coal deposits,

which, including the coal area remaining in the

original lease, shall not exceed two thousand five

hundred and sixty acres, through the same proced-

ure and under the same competitive conditions as in

the case of an original lease.

Sec. 5. That, subject to the approval of the Sec-

retary of the Interior, lessees holding under leases

small blocks or areas may consolidate their said
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leases or holdings so as to include in a single holding

not to exceed two thousand five hundred and sixty

acres of contiguous lands.

Sec. 6. That each lease shall be for such leasing

block or tract of land as may be offered or applied

for, not exceeding in area two thousand five hundred

and sixty acres of land, to be described by the sub-

divisions of the survey, and no person, association,

or corporation, except as hereinafter provided, shall

be permitted to take or hold any interest as a stock-

holder or otherwise in more than one such lease un-

der this act, and any interest held in violation of

this proviso shall be forfeited to the United States

by appropriate proceedings instituted by the Attor-

ney General for that purpose in any court of com-

petent jurisdiction, except that any such ownership

and interest hereby forbidden which may be ac-

u ired by descent, will, judgment, or decree may be

held for two years, and not longer, after its ac-

quisition.

Sec. 7. That any person who shall purchase, ac-

quire, or hold any interest in two or more such

lease:-, except as herein provided, or who shall

knowingly purchase, acquire, or hold any stock in a

c rporation having an interest in two or more such

lerscs, or who shall knowingly sell or transfer to one

disqualified to purchase, or except as in this act

specifically provided, disqualified to acquire, any

such interest, shall be deemed guilty of a felony, and

conviction shall be punished by imprisonment
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for not more than three years and by a fine not ex-

ceeding $1,000: Provided, That any such ownership

and interest hereby forbidden which may be ac-

quired by descent, will, judgment, or decree may be

held two years after its acquisition and not longer,

and in case of minority or other disability such time

as the court may decree.

Sec. 8. That any director, trustee, officer, or

agent of any corporation holding any interest in

such a lease who shall, on behalf of such corporation.

act in the purchase of any interest in another lease,

or who shall knowingly act on behalf of such cor-

poration in the sale or transfer of any such interest

in any lease held by such corporation to any corpora-

tion or individual holding any interest in any such

a lease, except as herein provided, shall be guilty of

a felony and shall be subject to imprisonment for

a term of not exceeding three years and a fine of

not exceeding $1,000.

Sec. 8a. If any of the lands or deposits leased

under the provisions of this act shall be subleased,

trusteed, possessed, or controlled by any device per-

manently, temporarily, directly, indirectly, tacitly,

or in any manner whatsoever, so that they form part

of or are in anywise controlled by any combination

in the form of an unlawful trust, with consent of

lessee, or form the subject of any contract or con-

spiracy in restraint of trade in the mining or selling

of coal, entered into by the lessee, or of any holding

of such lands by any individual, partnership, asso
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elation, corporation, or control, in excess of two

thousand five hundred and sixty acres in the Terri-

tory of Alaska, the lease thereof shall be forfeited

by appropriate court proceedings.

Sec. 9. That for the privilege of mining and

extracting and disposing of the coal in the lands

covered by his lease the lessee shall pay to the

United States such royalties as may be specified in

the lease, which shall not be less than two cents per

ton, due and payable at the end of each month suc-

ceeding that of the shipment of the coal from the

mine, and an annual rental, payable at the begin-

ning of each year on the lands covered by such lease,

at the rate of twenty-five cents per acre for the

first year thereafter, fifty cents per acre for the sec-

ond, third, fourth, and fifth years, and $1 per acre

for each and every year thereafter during the con-

tinuance of the lease, except that such rental for any

year shaii be credited against the royalties as they

acciue for that year. Leases may be for periods of

not more than fifty years each, subject to renewal,

on such terms and conditions as may be authorized

by law at the time of such renewal. All net profits

from operation of Government mmes, and all roy-

alties and rentals under leases as herein provided,

shall be deposited in the Treasury of the United

States in a separate and distinct fund to be applied

to the reimbursement of the Government of the Uni-

ted States on account of any expenditures made in

I i construction of railroads in Alaska, and the ex-
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cess shall be deposited in the fund known as the Al-

aska fund, established by the act of Congress of Jan-

uary twenty-seventh, nineteen hundred and five, to

be expended as provided in said last-mentioned act.

Sec. 10. That in order to provide for the sup-

ply of strictly local and domestic needs for fuel the

Secretary of the Interior may, under such rules and

regulations as he may prescribe in advance, issue to

any applicant qualified under section three of this

act a limited license or permit granting the right to

prospect for, mine, and dispose of coal belonging

to the United States on specified tracts not to ex-

ceed ten acres to any one person or association of

persons in any one coal field for a period of not ex-

ceeding ten years, on such conditions not inconsis-

tent with this act as in his opinion will safeguard

the public interest, without payment of royalty for

the coal mined or for the land occupied: Provided,

That the acquisition of holding of a lease under the

preceding sections of this act shall be no bar to the

acquisition, holding, or operating under the limited

license in this section permitted. And the holding of

such a license shall be no bar to the acquisition or

holding of such a lease or interest therein.

Sec. 11. That any lease entry, location, occupa-

tion, or use permitted under this act shall reserve

to the Government of the United States the right to

grant or use such easements in, over, through, or

upon the land leased, entered, located, occupied, or

used as may be necessary or appropriate to the
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working of the same or other coal lands by or under

ai.thcrity of the Government and for other purposes:

Provided, That said Secretary, in his discretion, in

making any lease under this act, may reserve to the

United States the right to lease, sell, or otherwise

dispose of the surface of the lands embraced within

such lease under existing law or laws hereafter

enacted in so far as said surface is not necessary for

use by the lessee in extracting and removing the

deposits of coal therein. If such reservation is made,

it shall be so determined before the offering of such

lease.

That the said Secretary during the life of the

lease is authorized to issue such permits for ease-

ments herein provided to be reserved, and to per-

mit the use of such other public lands in the Terri-

tory of Alaska as may be necessary for the construc-

tion and maintenance of coal wrasheries or other

works incident to the mining or treatment of coal,

which lands may be occupied and used jointly or sev-

e: ally by lessees or permittees, as may be determined

by said Secretary.

Sec. 12. That no lease issued under authority

of this act shall be assigned or sublet except with

the consent of the Secretary of the Interior. Each

lease shall contain provisions for the purpose of in-

suring the exercise of reasonable diligence, skill, and

care in the operation of said property, and for the

safety and welfare of the miners and for the pre-

vention cf undue waste, including a restriction of the
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workday to not exceeding eight hours in any one

day for underground workers except in cases of

emergency, provisions securing the workers com-

plete freedom of purchase, requiring the payment of

wages at least twice a month in lawful money of the

United States, and providing proper rales and reg-

ulations to secure fair and just weighing or measure-

ment of the coal mined by each miner, and such other

provisions as are needed for the protection of the

interests of the United States, for the prevention

of monopoly, and for the safeguarding of the public

welfare.

Sec. 18. That the possession of any lessee of

the land or coal deposits leased under this act for all

purposes involving adverse claims to the leased prop-

erty shall be deemed the possession of the United

States, and for such purposes the lessee shall occupy

the same relation to the property leased as if oper-

ated directly by the United States.

Sec. 14. That any such lease may be forfeited

and canceled by appropriate proceeding in a court

of competent jurisdiction whenever the lessee fails

to comply with any provision of the lease or of gen-

eral regulations promulgated under this act; and

the lease may provide for the enforcement of other

appropriate remedies for breach of specified condi-

tions thereof.

Sec. 15. That on and after the approval of this

act no lands in Alaska containing deposits of coal

withdrawn from entry or sale shall be disposed of
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or acquired in any manner except as provided in

this act: Provided, That the passage of this act

shrll not affect any proceeding now pending in the

Department of the Interior, and any such proceed-

ing may be carried to a final determination in said

department notwithstanding the 'passage hereof:

Provided further, That no lease shall be made, un-

der the provisions hereof, of any land, a claim for

which is pending in the Department of the Interior

at the date of the passage of this act, until and un-

less such claim is finally disposed of by the depart-

ment adversely to the claimant.

Sec. 16. That all statements, representations,

or reports required, unless otherwise specified, by

the Secretary of the Interior under this act shall

be upon oath and in such form and upon such blanks

as the Secretary of the Interior may require, and

any person making false oath, representation, or re-

port shall be subject to punishment as for perjury.

Sec. 17. That the Secretary of the Interior is

authorized to prescribe the necessary and proper

rules and regulations and to do any and all things

necessary to carry out and accomplish the purposes

of this act.

Sec. 18. That all acts and parts of acts in con-

flict herewith are hereby repealed.
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APPENDIX "B"

"ORDER DIRECTING BRINGING IN ADDITION-
AL DEFENDANTS:

"This is an action brought by plaintiff, who
claims the right to the possession of certain coal

lands under a lease from the United States, against

the defendant, who is in possession thereof as a re-

ceiver appointed by the above-entitled court in an
action entitled Pacifico Bizzarri, Plaintiff, vs. Henry
DeJohn, Adam Colonello, Frank Colobuffalo and S.

L. Ruath, Copartners Trading Under the Firm Name
of Premier Coal Mining Company, Defendants, which

action was at the time of the appointment of said

receiver and now is pending in the above-entitled

court as Number A.-482.

"It appears from the pleadings in this action

and from the records in action No. A.-482 that the

right of possession of said lands and premises is

claimed by the plaintiff by virtue of a contract with

Bruno Agostino, pursuant to and following which

the United States of America granted to plaintiff

the coal lease described in plaintiffs complaint, and

the right of possession of said lands and premises is

also clamed by the defendants in said action No.

A.-482 under and by virtue of a lease made by the

United States to said Bruno Agostino and a certain

contract and contracts entered into between said

Bruno Agostino and the said defendants in said ac-

tion No. A.-482.

"In order that there may be a determination of
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all questions involving the right to the possession of

said lands and premises (2) and that each claimant

to said right to possession may have his day in court,

it appears to this Court that each person claiming

an interest in and a right of possession in said lands

and premises should be made a party defendant in

this actio brought against said receiver.

"Now, therefore, for the speedy and complete

deteimination thereof, the Court of its own motion

orders and directs the plaintiff in the above-entitled

action to bring into said action as additional parties

defendant therein said Henry DeJohn, Adam Colo-

nello, Frank Colobuffalo and S. L. Ruath, Copartners

trading Under the Firm Name of Premier Coal

Miring Company, and Bruno Agostino, and that

plaintiff shall have thirty days to comply with this

order.

"Dated this 16th day of February, 1928, at An-

chorage, Alaska."




